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United Walnut Taxpayers v. Mt. San Antonio 
Community College District, et al.,· BC 
576587 

Tentative decision on (1) Plaintiff's motion 
_, for preliminary injunction: granted; (2) Mt. 

Sac's motion for preliminary injunction: 
denied 

Plaintiff United Walnut Taxpayers ("United Walnut") seeks a preliminary injunction 
against Defendant and Cross-Plaintiff Mt. San Antonio Community College District ("District" or 
"Mt. Sac"). Defendant and Cross-Plaintiff District seeks a preliminary injunction against Cross
Defendant City of Walnut ("City"). 

The court has read and considered the moving papers, oppositions, 1 and replies, and renders 
the following tentative decision. 

A. Statement of the Case
1. Complaint

Plaintiff United Walnut commenced this proceeding on March 24, 2015, seeking 
declaratory and injunctive relief and a writ of mandate. The operative pleading is the Second 
Amended Complaint ("SAC"), filed on January 22, 2016. The SAC alleges irr pertinent part as 
follows. 

On November 4, 2008 Measure RR, entitled and otherwise known as the "A Mount San 
Antonio Community College District bond proposition," appeared as a bond proposal on the 
November 4, 2008 ballot for voters within the District's boundaries (which include the City of 
Walnut ("City")). The measure authorized a $353 bond million. To pass, a supermajority of 55% 
of those voting was required. Measure RR passed with 69.95% of District voters. The primary 
published and entitled language on the ballot read: 

"Classroom Repair, Education Improvement, Public Safety/Job Training Measure. 
To maintain academic excellence for students/nurses/firefighters by upgrading 
classrooms/laboratories/fire alarms, repairing . roofs/plumbing, removing lead 
paint/asbestos, retrofitting buildings for earthquake safety/handicap accessibility, 
increasing energy efficiency, expanding job training, shall Mt. San Antonio 
Community College District repair, acquire, construct, equip 
buildings/sites/facilities by issuing. $353,000,000 of bonds at legal rates, with 
annual audits, citizens' oversight, no money for administrators' salaries, and no tax 
rate increase?" 

The provisions for "Classroom Repair" improvements stated as follows: 

"Upgrade, Repair, Equip, and/or Replace Obsolete Infrastructure Classrooms, 

1 The City's 16-page opposition exceeds the 15-page limit ofCRC 3.1113(d). The court 
has exercised its discretion to consider the first 15 pages. Mt. Sac's footnotes in its moving papers 
exceed the minimum font size of CRC 2.104. The court has not considered any of them. 

1 



Science and Computer Laboratories, Library, Instructional Facilities, and Utilities; 
improve Disabled Access; Upgrade to Seismic Safety Standards: Remove asbestos 
and lead paint from classrooms; make all buildings and classrooms accessible as 
required by law; retrofit all buildings and classrooms for earthquake safety as 
required by law; repair decaying walls, drainage systems and leaking roofs; 
improve campus safety by upgrading existing fire alarms, sprinklers, intercoms and 
fire doors; replace and upgrade 75-year old plumbing, electrical and heating 
systems; improve energy efficiency by replacing outdated heating and ventilation 
systems and expanding water recycling programs; improve central chilling plant; 
upgrade streets, intersections and parking capacjty to improve traffic flow and 
prevent traffic congestion; upgrade buildings to include educational equipment and. 
laboratories, provide state-of-the-art computer technofogy capability for students, 
repair, build, upgrade and/or replace roofs, walls, ceiling tiles, exterior finishes and 
flooring, plumbing, sewer and drainage systems, infrastructure, inefficient 
electrical systems and wiring, restrooms, heating, ventilation and cooling systems, 
foundations, telecommunications systems, classrooms, fields, courts and grounds, 
wire classrooms for computers and other technology. Increase energy efficiency, 
acquire equipment to increase safety, reduce operating cost through the installation 
of energy efficient systems to direct resources to the offering of more classes and 
job training, improve academic instruction, meet legal requir�ments for disabled 
access." 

The District is spending Measure RR money for the grading of sites. for an Athletic 
Complex East and Retail/Solar Power Generating Plant projects, and has allocated future Measure 
RR money for the planning, design, study, construction or building, and implementation of those 
projects. Nowhere in the Measure RR Bond Project List are the proposed Athletic Complex East 
and Retail/Solar Power Generating Plant projects listed. 

On February 11, 2015, at regularly scheduled District Board of Trustees meeting, one or 
more decisions were made to approve a 2,300 space parking structure project (the "Parking 
Project") by passing a resolution purporting to exempt the Parking Project from City zoning 
ordinances and entering into a lease/lease back agreement for construction of the Project (the 
"Parking Project Approvals"). The District is curre1;1tly grading areas where it plans to build the 
proposed Retail/Sqlar Power Generating Plant project on land subject to and in violation of the 
City's zoning ordinances. Defendants are spending, and will continue to spend Measure RR bond 
revenues on the Parking Project, the Athletic Complex East, and the Retail/Solar Power Generating 
Plant in violation of constitutional and statutory bond spending restrictions imposed by state voters 
via Proposition 39 and District voters via Measure RR. 

The decisions for the Parking Project and the Project Approvals are "projects" under the 
California Environmental Quality Act ("CEQA") such that compliance with CEQA, its 
regulations, and case law thereunder, is required. District has prepared one or more programmatic 
environmental impact reports ("EIRs") in association with campus-wide master planning efforts 
for facilities, as well as plan updates, but has not prepared any project-specific CEQA documents 
for the Projects at issue and made no CEQA decision or determination on February 11, 2015 in 
conjunction with the Project Approvals. 
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In the. first ·cause of action, the SAC seeks a declaratory judgment and the issuance of an 
injunction to enjoin and prevent the District from misuse or waste of public money in spending 
Measure RR bond sales revenue for the planning, design, study, construction or building, and 
implementation of the Parking Project, Athletic Complex East, and Solar Project. 

In the second cause of action for mandamus under CEQA, the SAC alleges that the District 
failed to proceed in a manner required by law by approving the Parking Project and Solar Project 
without making a determination that the Parking Project and Solar Project are within the scope of 
the programmatic EIR. Plaintiff requests a peremptory writ of mandamus ordering the District to 
rescind and set aside its February 11, 2015 Parking Project Approvals, and remanding the matter 
to District to reconsider the Parking Project and Solar Project consistent with the law. 

The SAC's third cause of action for mandamus alleges the Distri�t•s violation of City 
zoning ordinances for the Parking Project and Solar Project, which are located within the City in 
an area zoned Residential Planned Development Zone ("RPDZ"). Structures built within the 
RPDZ cannot exceed a height of 35 feet. Walnut Municipal Code ("WMC") §25-89.l(b)(4)(g). 
Neither a parking garage structure nor a solar project is a permitted or authorized use in the RPDZ, 
unless a variance or conditional use permit ("CUP") is obtained and the Parking Project and the 
Solar Project can meet special conditions and special findings can be made and adopted for the 
same. The District has not applied· for or obtained a conditional use permit or variance from the 
City for either the Parking Project or the Solar Project. 

The SAC's fourth cause of action for mandamus under CEQA and Government Code 
section 53094(b) alleges that the District failed to proceed in a manner required by law because it 
made no findings concerning land use and zoning conflicts in the February 22, 2015 Resolution. 
Plaintiff requests a peremptory writ of mandamus ordering the District to rescind and set aside its 
February 11, 2015 Project Approvals, and remanding the matter to the District to reconsider the 
approvals consistent with the law. 

The SAC's fifth cause of action alleges a pattern and practice violation of CEQA. The 
District continues to misinterpret the spirit, intent, and purpose of CEQA. Plaintiff requests a 
declaratory judgment and the issuance of an inj:unction to enjoin and prevent any District action 
proceeding with the quasi-legislative policy ofimplementing projects without performing required 
environmental review and making proper and adequate CEQA determinations for its master plan 
and programmatic EIR pr9jects. 

The SAC's sixth cause of action for declaratory and injunctive relief alleges violations of 
law in the lease-leaseback arrangement between the District and Real Party-in-Interest Tilden-Coil 
Constructors, Inc. ("Tilden"). Plaintiff alleges that there is no actual lease, and that the District is 
violating Public Contract Code section 17406 et seq. Plaintiff seeks a declaratory judgment and 
the issuance of an injunction to prevent any action by the District to proceed with payments to 
Tilden under the lease-leaseback agreement. 

2. Cross-Complaint

The District filed a Cross-Complaint against the City and Chris Vasquez ("Vasquez") on 
November 18, 2016:· The operative pleading is the First Amended Cross-Complaint ("FACC") 
filed November 23, 2016. The F ACC alleges in pertinent part as follows. 

The Solar Project is an approximately 2.0 megawatt electrical output system with ground
mounted tracking solar photovoltaic panels and a small masonry structure to house equipment. It 

3 



is located on the West Parcel of the Mt. Sac campus. District has received all regulatory and 
permitted approvals required for the Solar Project. 

The District did not apply for a CUP or entitlement related to the hauling, grading, or 
construction of the Solar Project because the Solar Project is exempt from local zoning and 
building controls pursuant to Government Code section 5309l(d) and (e). The WMC contains no 
applicable provisions for locating and constructing a solar photovoltaic project at the campus. 

In excess of its police powers and authority, the City, by and through Vasquez, issued a 
Stop Work Order on October 20, 2016 against the Solar Project. The Stop Work Order was issued 
by Vasquez in his capacity as Associate Planner at the City's Community Development 
Department. 

The construction schedule of the Solar Project depends on several time-sensitive factors, 
including constructing around the breeding season of the federally-listed coastal California 
gnatcatcher, as well as time limitations on receiving State funding and incentives under the 
California Solar 'Initiative Program .. 

The City lacks the authority to issue a Stop Work Order because the Solar Project is a solar 
generation project and exempt from local zoning ordinances under Government Code section 
5309.l(d) and (e). Vasquez also lacks authority under the WMC to issue a Stop Work Order 
because he is not the City Engineer. The WMC states that only a Building Official may issue a 
Stop Work Order, and the only Building Official is the City Engineer. Vasquez is an associate 
planner, and is not the Building Official. 

3. Course of Proceedings
On April 15, 2015, Plaintiff United Walnut applied ex parte for a temporary restraining 

order ("TRO") and order to show cause ·re: preliminary injunction ("OSC") with respect to the 
Parking Project. Department 82 granted the TRO and set an OSC hearing on the preliminary 
injunction. 

After a May 13, 2015 OSC hearing, Department 82 granted the preliminary injunction. 
The court found that Plaintiff United Walnut was likely to prevail on its third and fourth causes of 
action alleging violation of the City's zoning ordinance. A parking structure is a non-classroom 
facility that cannot be exempted from the City's zoning laws. As a separate ground, the court also 
found that Plaintiff was likely to succeed on its first cause of action alleging that the parking 
structure was not sufficiently identified in Measure RR when presented to voters. Defendants were 
enjoined from performing or conducting any further construction or dirt removal activity on the 
proposed parking structure site, or from spending any Measure RR funds on any aspect of the 
Parking Project. Plaintiff was ordered to post an undertaking in the amount of $127,076, and did 
so on May 28, 2015. 

On July 27, 2015, this action was reassigned to Department 85. 
On January 21, 2016, Department 85 heard Plaintiffs motions to file a First Amended 

Complaint ("FAC") and to consolidate this matter with another case, BS 154389. Plaintiff 
additionally moved for a preliminary injunction against the District. Mt. Sac moved to dismiss the 
Complaint and dissolve the. existing preliminary injunction in this action. The court granted 
Plaintiffs motion to file an F AC and the motion to consolidate. Mt. Sac's motion to dismiss and 
motion to dissolve the preliminary injunction was denied. The court also denied Plaintiffs 
application for preliminary injunction against construction of the Solar Project, ruling that the 
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Complaint did not contain a cause of action alleging that the Solar Project was a violation ofCEQA 
or the City's zoning laws; it only made these allegations for the Parking Project. Plaintiff 
additionally failed to demonstrate irreparable harm. 

B. Applicable Law
An injunction is a writ or order requiring a person to refrain from a particular act; it may 

be granted by the court in which the action is brought, or by a judge thereof; and when granted by 
a judge, it may be enforced as an order of the court. CCP §525. An injunction may be more 
completely defined as a writ or order commanding a person either to perform or to refrain from 
performing a particular act. See Comfort v. Comfort ( 1941) 17 Cal.2d 736, 741. McDowell v. 
Watson (1997) 59 Cal.App.4th 1155, 1160. 2 It is an equitable remedy available generally in the 
protection or to prevent the invasion of a legal right. Meridian, Ltd. v. City and County of San 
Francisco, et al. (1939) 13 Cal.2d 424. 

The purpose of a preliminary injunction is to preserve the status quo pending final 
resolution upon a trial. See Scaringe v. J.C.C. Enterprises, Inc. (1988) 205 Cal.App.3d 1536. 
Grothe v. Cortlandt Corp. (1992) 11 Cal.App.4th 1313, 1316; Major v. Miraverde Homeowners 
Assn. (1992) 7 Cal.App.4th 618, 623. The status quo has been defined to mean the last actual 
peaceable, uncontested status which preceded the pending controversy. Voorhies v. Greene (1983) 
139 Cal.App.3d 989, 995, quoting United Railroads v. Superior Court (1916) 172 Cal. 80, 87. 
14859 Moorpark Homeowner's Assn. v. VRT Corp. (1998) 63 Cal.App.4th 1396. 1402. 

A preliminary injunction is issued after hearing on a noticed motion. The complaint 
normally must plead injunctive relief. CCP §526(a)( l )-(2). 3 Preliminary injunctive reliefrequires 
the use of competent evidence to create a sufficient factual showing on the grounds for relief. See 
� Ancora-Citronelle Corp. v. Green, 41 Cal.App.3d 146, 150. Injunctive relief may be granted 
based on a verified complaint only if it contains sufficient evidentiary, not ultimate, facts. See 
CCP §527(a). For this reason, a pleading alone rarely suffices. Weil & Brown, California 
Procedure Before Trial, 9:579, 9(11)-21 (The Rutter Group 2007). The burden of proof is on the 
plaintiff as moving party. O'Connell v. Superior Court, (2006) 141 Cal.App.4th 1452, 1481. 

A plaintiff seeking injunctive relief must show the absence of an adequate damages remedy 
at law. CCP §526(4); Thayer Plymouth Center, Inc. v. Chrysler Motors, (1967) 255 Cal.App.2d 
300, 307; Department of Fish & Game v. Anderson-Cottonwood Irrigation Dist. (1992) 8 
Cal.App.4th 1554, 1565. The concept of "inadequacy of the legal remedy" or "inadequacy of 
damages" dates from the time of the early courts of chancery, the idea being that an _injunction is 

2The courts look to the substance of an injunction to determine whether it is prohibitory or 
mandatory. Agricultural Labor Relations Bd. v. Superior Court, (1983) 149 Cal.App.3d 709, 713. 
A mandatory injunction--one that mandates a party to affirmatively act, carries a heavy burden: 
"[t]he granting of a mandatory injunction pending trial is not permitted except in extreme cases 
where the right thereto is clearly established." Teachers Ins. & Annuity Assoc. v. Furlotti, (1999) 
70 Cal.App.4th 187, 1493. 

3However, a court may issue an injunction to maintain the status quo without a cause of 
action in the complaint. CCP §526(a)(3). 
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� unusual or extraordinary equitable remedy which will not be granted if the remedy at law 
(usually d_amages) will adequately compensate the injured plaintiff. Department of Fish & Game 
v. Anderson-Cottonwood Irrigation Dist. (1992) 8 Cal.App.4th 1554, 1565.

In determining whether to issue a preliminary injunction, the trial court considers two 
factors: (1) the reasonable probability that the plaintiff will prevail on the merits at trial (CCP 
§526(a)(l )), and (2) a balancing of the "irreparable harm" that the plaintiff is likely to sustain if
the injunction is denied as compared to the harm that the defendant is likely to suffer if the court
grants a preliminary injunction. CCP §526(a)(2); 14859 Moorpark Homeowner's Assn·. v. VRT
Corp. (1998) 63 Cal.App.4th_1396. 1402; Pillsbury, Madison & Sutro v. Schectman (1997) 55
Cal.App.4th 1279, 1283; Davenport v. Blue Cross of California (1997) 52 Cal.App.4th 435,446;
Abrams v. St. Johns Hospital (1994) 25 Cal.App.4th 628, 636. Thus, a preliminary injunction may
not issue without some showing of potential entitlement to such relief. Doe v. Wilson (1997) 57
Cal.App.4th 296, 304. The decision to grant a preliminary injunction generally lies within the
sound discretion of the trial court and will not be disturbed on appeal absent an abuse of discretion.
Thornton v. Carlson.(1992) 4 Cal.App.4th 1249, 1255.

A prelimin� injunction ordinarily cannot take effect uniess.illld until the plaintiff provides 
an undertaking for damages which the enjoined defendant niay sustain by reason of the injunction 
if the court finally decides that the plaintiff was not entitled to the injunction. See CCP §529(a); 
City of South San Francisco v. Cypress Lawn Cemetery Assn. (1992) 11 Cal.App.4th 916, 920. 

C. Plaintiff's Motion for Preliminary Iniunction
Plaintiff United Walnut renews4 its motion for a preliminary injunction against Mt. Sac to 

enjoin the District from conducting any development or construction activities at the Solar Project 
site. 

1. Statement of Facts 5 

a. Plaintiff's Evidence
Following this court's January 21, 2016 ruling, United Walnut amended its Third Cause of 

Action to include·the Solar Project. Sherman Deel. �5, Ex. D. 
On October 20, 2016, Mt. Sac sent a "Dear Neighbor" letter to residents near the proposed 

Solar Project site giving notice that it had received its state and federal agency permits and it was 
going to begin grading and construction. Sherman Deel. �2, Ex. A. The District did not apply for 

4 A renewed motion must comply with CCP section 1008(b ), including the new or different 
facts or circumstances on which renewal is based. United Walnut does not expressly discuss CCP 
section 1008(b), it otherwise complies with its requirements. See Mot. at 3. 

5 Plaintiff United Walnut asks the court to judicially notice a California Department of 
General Services Interpretation of Regulations (Ex. A), a Mt. Sac November 18, 2015 Resolution 
for the Solar Project (Ex. B), a Department of the U.S. Army Corp of Engineers permit verification 
dated October 13, 2016 (Ex. C), and the City's Stop Work Notice (Ex. D). Exhibit A is an official 
acts (Evid. Code §452(c)) and Exhibit B is a legi_slative act (Evid. Code §452(b)). Both are 
judicially noticed. The Army Corp of Engineers permit and the Stop Work Notice are not official 
agency acts and judicial notice is denied. Nonetheless, the Stop Work Notice and permit are 
separately authenticated and have been considered. 
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or receive any permit or approval from the City. Weiner Deel. if23. On October 20, 2016, the City 
issued the Stop Work Notice for the Solar Project due to Mt. Sac's lack of City permits. Sherman 
Deel. if7, Ex. E. 

The site of the Solar Project is entirely within the jurisdiction of the City. WMC section 
6-5.3 incorporates Los Angeles County Building Code ("LACC") Appendix J. Weiner Deel.,r11,
Ex. A The provisions of LACC Appendix J "apply to grading, excavation, arid earthwork
constrnction, including fills and embankments and. the control of runoff from graded sites,
including erosion sediments and ·construction related pollutants." LACBC §1101.

Pursuant to LACC section J103 .1, the District is required to apply for a grading permit for 
the construction of the Solar Project at the West Parcel site because it requires substantial grading 
and the Solar Project does not meet any of the exemption requirements of LA CBC section 1103.2. 
Sherman Deel. if4, Ex. C; Weiner Deel. ,r1 2. The District is also required to adhere to permitting 
and controls for stormwater drainage management. LACBC §1101 et seq.; Weiner Deel. ,rn. 
Additionally, the Solar Project must comply with LACBC sections 1108 (Setbacks), 1109 
(Drainage and Terracing), 1110 (Slope Planting and Erosion Control), and 1111 (National Pollutant 
Discharge Elimination System ("NPDES") Compliance) for construction and use of the proposed 
Solar Project. Weiner Deel. ifl 7. LA CBC section 1105 et seq. provides that a City building official 
may inspect the Solar Project site and LACBC section 110 7 et seq. sets forth a level of fill trigger 
for study and monitoring by a geotechnical engineer and approval by a City building official. 
Weiner Deel. if14-15. The District has not taken any action to apply for a grading permit, and the 
Solar Project triggers a need for geotechnical analysis and monitoring. Weiner Deel. ifl4. 

Mt. Sac has shared its construction schedule for the Solar Project. Sherman Deel. if3, Ex. 
B. The schedule calls for almost immediate clearing of the West Parcel beginning October 31,
2016. Id. In conjunction with the joint ex parte application on October 28, 2016, the parties agreed
that Mt. Sac will not commence any relocation of equipment or construction until December 6,
2016. Sherman Deel. if9, Ex. F, p. 4.

Should United Walnut's requested mot1on be denied, District will immediately begin 
grading and construction at the Solar Project site. Sherman Deel. if3, Ex. B. This will involve 
tearing down hills and filling-in ravines with as much as 261,000 cubic yards of fill for the Solar 
Project will be hauled (or imported) to the 9.9 acre West Parcel site. Majors Deel. if9. This is the 
equivalent to filling an ordinary football field to over 120 feet in height and the import of new dirt 
will require 17,400 dump truck trips over four months. Id. Substantial portions of the Solar Project 
construction and developed site will be visible from many locations. Majors Deel. ,rs. Special 
geotechnical, grading and surface water runoff studies are necessary to determine if a project's 
grading and land form alterations can be built safely. Majors Deel. ,r10. 

2. Mt. Sac's Evidence

The Solar Project is a community college district ground mounted solar energy project 
generally subject to review and approval by the California Department of General Services, 
Division of the State Architect ("DSA") under the provisions of California Code of Regulations 
Title 24. Nellesen Deel. ,rs. In compliance with the regulations adopted by the DSA, on November 
18, 2015, Mt. Sac adopted Resolution 15-06 at a duly noticed meeting. Nellesen Deel. if6. This 
resolution exempted the Solar Project from DSA review and approval based on the various 
conditions placed on the Solar Project. Id., District RJN Ex. B. 
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In addition to compliance with DSA regulations, Mt. Sac has received all needed approvals, 
including Section 410 Water Quality Certification from the Los Angeles Regional Water Quality 
Control Board dated May 23, 2016, and the Section 404 Nationwide Permit from the US Army 
Corps of Engineers dated October 13, 2016. Nellesen Deel. �8. The Section 404 Nationwide 
Permit is only valid through March 18, 201 7, with a 12-month extension available if the project 
has commenced the permitted activity. District RJN Ex. C. The Section 404 Nationwide Permit 
prohibits construction during the breeding season of the coastal California gnatcatcher, which runs 
from February 15 through September 1. Id. 

The District has never sought or applied for any grading, building, drainage, or CUP from 
the City for any of its construction projects. Nelleseri Deel. �3. Other than this action, no lawsuits 
have ever been previously filed regarding the District's construction projects. Gregoryk Deel. �3. 

· Southern California Edison has confirmed that the Solar Project qualifies under the
California Solar Initiative Program for performance-based incentives totaling over $750,000 over 
the next five years based on the estimated electrical energy produced by the system. Id. These 
performance-based incentives will help fund the Solar Project. Id. The incentives are at risk if the 
injunction is granted. Nellesen Deel. �10. 

On November 5, 2015, the District addressed City's contention that a CUP was required 
for the Solar Project. Absher Deel.�� 11-13. The District explained that the Solar Project is a 
solar energy generation facility and therefore exempt from the City's zoning ordinances. Id. The 
City responded on November 18, 2015 raising new contentions as to why the Solar Project was 
subject to the City's zoning ordinance. Absher Deel. Ex. H. The District responded on December 
23, 2015, reiterating that the Solar Project is for a solar generation facility, not a transmission 
facility or a public building. Absher Deel. �15, Ex. I. 

After receiving the required approvals, the District issued letters to neighboring residents 
that construction on the Solar Project would begin on Octa ber 24, 2016. Nell es en Deel. �9. On 
October 20, 2016, the City, through its Community Development Department Associate Planner 
Vasquez issued the Stop Work Notice, effectively shutting down the Solar Project. 

The construction schedule for the Solar Project depends on several time-sensitive factors, 
including the coastal California gnatcatcher breeding season and securing performance based 
incentives. Nellesen Deel.�� 8-10. All of the state and federal approvals have expiration dates as 
well. Gregoryk Deel. �� 8, 10. Every tlay that construction on the Solar Project is delayed 
threatens to push construction further into the breeding season, which could delay the Solar Project 
for several months, past the expiration of the incentives and permits. Nellesen Deel. �10. 

c. Plaintiff's Reply Evidence
Between October 21 and October 24, 2016, the District, City, and Plaintiff participated in 

multiple meet and confer discussions wherein the parties mutually agreed that Plaintiff would not 
proceed with a TRO application and the District would not commence any grading until after an 
October 17, 2016 mediation and the court ruling on the preliminary injunction motions. Sherman 
Deel. �2, Ex. G. As part of this agreement, it was expressly discussed and agreed that the delay 
during this period would not be used by any party to claim prejudice. Sherman Deel. �3. 

The District has previously admitted that it is a school district for the purposes of 
Government Code section 53090 et seq. Sherman Deel. �4, Ex. H. The District continues to 
operate as a school district, and has recently adopted resolutions exercising its authority under 
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Government Code section 53094 as a school district. She�an Deel. ,rs, Ex. I. 
Based on the documents filed by the District in its opposition, there will be 109 working 

days necessary to complete the Solar Project. Sherman Deel. ,r,r 6-7, Ex. J. 

2, Analysis 

· a. Likelihood of Success

Plaintiff United Walnut argues that it is likely to prevail on its amended third cause of
action alleging that construction of the Solar Project violates the WMC's grading and draining 
requirements, including review and approval by the City. WMC section 6-5.4 incorporates 
LACBC Appendix J, which applies to grading. LACBC §Jl0l. According to Plaintiff, Mt. Sac is 
required to apply for a grading permit because the Solar Project requires substantial grading and 
is- not exempt under LA CBC section J103 .2. Mt. Sac is also required to adhere to permitting and 
controls for storm water drainage. LA CBC §Jl O 1 et seq. as well as other provisions concerning 
erosion and drainage. Mot. at 6. 

Plaintiff contends that Mt. Sac is not exempt from the WMC requirements because 
Government Code6 section 53097 expressly provides: 

"N�twithstanding any other provisions of this article [beginning with section 
53090), the governing board of a school district shall comply with any city or 
county ordinance ... requiring the review and approvai of grading plans as these 
ordinance provisions relate to the design and construction of onsite improvements 
which affect drainage, road conditions, or grading .... " 

United Walnut argues that, as a school district, Mt. Sac must comply with the WMC's 
grading requirements. Mot. at 7. 7

(i) Mt. Sac Is a School District
The parties - debate whether Mt. Sac is a school · district within the meaning of the 

Government Code -- both have taken inconsistent positions on the· issue. As Mt. Sac points out, 
Plaintiffs SAC affirmatively alleges that Mt.· Sac is not a school district, and rather is a community 
college district for purposes of the section 53094 exemption for school districts from a city or 
county zoning ordinance for the proposed use of a property other than for non-classroom facilities. 
See SAC ,r,r 45-49. As Plaintiff replies, in opposing the preliminary injunction motion for the 
Parking Project, the District took the position that it is a school district within the meaning of 
section 53094. Suppl. Sherman Deel. Ex. H. Judge Lavin accepted the District's position, but 

6 All further statutory references are to the Government Code unless otherwise stated. 
7 As a threshold issue, Mt. Sac argues that United Walnut unre_asonably waited more than 

ten months to renew its motio_n and is guilty oflaches. Opp. at 13. United Walnut correctly replies 
that there was no need to renew until the District made plain that it issued its October 20, 2016 
Dear Neighbor letter stating that it would immediately move forward with the Solar Project 
development. The Stop Work Notice halted the Project, but a preliminary injunction would be 
necessary if that order were enjoined. Plaintiff is not guilty of unreasonable delay. Nor has District 
shown any harm from the delay as required by the doctrine of laches. 

9 



ruled that the Parking Structure was a non-classroom facility which the District could not exempt. 
Plaintiff attempts to explain the inconsistency in its position by relying on its right to plead 

alternative legal theories. Reply at 4. Inconsistent theories of the legal effect of the same facts 
may be plead. 4 Witkin, Cal. Procedure, (4th ed. 1997) Pleadings, §413, p.510. However, the 
SAC's assertion that Mt. Sac is not a school district is not a legal theory; it is a conclusion which 
the SAC .incorporates by reference into all of the second through sixth causes of action. A plaintiff 
may not contradict a verified complaint's allegations of fact, and inconsistent factual averments in 
an amended complaint are disregarded in order to defeat abuses of the privilege to amend and to 
discourage sham and untruthful pleadings. Continental Ins. Co. v. Lexington Ins. Co. (1997) 55 
Cal.App.4th 637, 646. 

United Walnut is saved from being bound by its inconsistent allegation by the fact that Mt. 
Sac's status as a school district is a legal issue, not an issue ofa fact. Plaintiff may take a contrary 
legal position from that alleged in its complaint. Mt. Sac is indisputably a school district governed 
by AI:ticle 5 of the Government Code. .1 

(ii) Sections 53091 and 53097 /·. 

Section 53097 requires that a school district comply with local ordinances requiring the 
review and approval of grading plans as they relate to the design and construction of improvements 
which affect drainage, rpad conditions or grading. Section 53091(a) also requires each local 
agency to comply with city.or county building and zoning ordinances. However, section 53091(d) · 
and ( e) contain exceptions to this requirement, providing that local building and zoning ordinances 
shall not apply to the location or construction of facilities for the generation of electrical energy. 
Specifically, section 53091(e) states that "[z]oning (?rdinances of a county or city shall not apply 
to the location or construction of facilities for ... the production or generation of electrical energy." 
(Emphasis added.) 

Section 53091 is part of a statutory scheme (§§ 54090-95) enacted by the Legislature to 
vest cities and counties with control over zoning and building restrictions. The statutory scheme 
was intended to strike a balance between the value of local zoning control and the state interest in 
the production of water and electricity, and the exemptions of section 5.3091 are absolute. See City 
of Lafayette v. East Bay Municipal Utility District, ("Lafayette'-') (1993) 16 Cal.App.4th 1005, 
1013-14 (section 53091 exemption does not apply to a support facility that does not generate, 
transmit, or store water). 8

It is undisputed in this motion that the Solar Project is a project for the construction of a 
facility. for the: generation of electrical energy. Because of the energy that will be generated from 
the Solar Project, Southern California Edison has confirmed that the Solar Project qualifies for the 
California Solar Initiative Program. Gregoryk Deel. ,rs. All. of the . evidence indicates· that the 
Solar Project is"an energy generation project that is exempt from city and county zoning ordinances 
under section 5309l(e), There

f

ore, the City's zoning ordinances do not apply to the location m1:d 
construction ofMtSac's Solar Project unless some other statute provides to the contrary. 

As Plaintiff argues, ·section 53097 is such a statute. Section53097 provides: 

8 The court does not agree with Plaintiff that Lafayette's discussion of the issue is dictum; 
it was central to the case's holding that section 5309l(e) did not apply to the support facility project 
in that case. See Reply at 5-6. 
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"Notwithstanding any other provisions of this article, the governing board of a 
school district shall comply with any city or county ordinance (1) regulating 
drainage improvements and conditions, (2) regulating road improvements and 
conditions, or (3) requiring the review and approval of grading plans as these 
ordinance provisions relate to the design and construction of onsite improvements 
which affect drainage, road conditions, or grading ... " 

Section 53097's application "notwithstanding any other provisions of this article" includes 
section 53091, which is in Article 5 with section 53097. · As the City's opposition to Mt. Sac's 
separate motion demonstrates, section 53097 was added to Article 5 to require school districts to 
comply with city ordinances regulating drainage, road improvement; and approval of grading plans 

· relating to the design and construction of facilities. See Ciiy Opp. at 11. The Attorney General
has opined that section 53097 is a statute intended to address a particular undesirable situation and
requires school district compliance with local ordinances for drainage, road improvement, and
grading plans. 71 Ops.Cal.Atty.Gen. 332, 336, 341 (1988). The Legislature repealed section
53097's sunset provision after the Attorney General issued his opinion, and the assumption must
be made that the Legislature was aware of the oph�.ion when it did so. Therefore, the opinion is
persuasive absent controlling a�thority to the contll/ITY· See Hunt v. Superior Court, (1999) 21
Cal.4th 984, 1013.-

In sum, ·pursuant to section 53091(e) Mt. Sac general_ly- ne_ed not comply with the City's
zoning ordinances for its Sola, Project. Section 53097 is an exception to this general rule and
requires Mt. Sac to comply with the City's grading ordinances. ,1

(iii) Scope of the WMC
"There is hereby adopted by reference, except as hereinafter provided, that certain 

Building Code known and designated as Title 26 of the Los Angeles County Code ... adopted 
November 26, 20113 ... as amended by Los Angeles County Ordinance No.113-5076, effective 
January I, 2014, and such code shall be and become the Building Code of the city .... " 

"In the event of any conflict or ambiguity between any provisions contained in the Building 
Code and any provisions of the Walnut Municipal Code, the Walnut Municipal Code shall 
control." WMC §6-4. 

"Development standards relative to grading within the City of Walnut are hereby 
established to complement the provisions set forth in Appendix Chapter J of the Los Angeles 
Building Code as currently adopted and as may be amended from time to time. In cases of conflict 
between the provisions of said Building Code and these development standards, the development 
standards shall prevail as to design concepts and nature and scope of permitted earthwork 
development. The Building Code shall prevail as to geotechnical and engineering design and 
construction and to administration of the permit process." WMC §6-5.3. 

"All grading work, shall conform to the· Municipal Building Code, the ordinance codified 
in Sections 6-5.3 through 6-5.8 and all city rules and regulations." WMC §6-5.4. 

The development standards are set forth in WMC section 6-5 .5 and procedures for approval 
of grading are set forth in WMC section 6-5 .6. 

LACC Appendix J (Grading) provides the scope of the County's grading requirements: 
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"The provisions of this Chapter apply to grading, excavation, and earthwork 
construction, including fills and embankments and the control of runoff from 
graded sites, including erosion sediments and construction-related pollutants. The 
purpose of this Chapter is to safeguard life, limb, property, and the public welfare 
by regulating grading on private property." LACC §JI 01. 1. 

Mt. Sac argues that the City's grading ordinances only regulate grading on private property. 
Mt. Sac relie·s on section J101.1 to argue that the County Building Code grading requirements 
incorporated by reference into the WMC applies only to projects on private property. Since the 
Solar Project is on public property, the City has no applicable grading ordinance. Opp. at 12-13. 

Assuming arguendo that Appendix J applies only to private property, that fact does not 
control. The WMC incorporates by reference the County Building Code, but also supplements it 
with the City's own development standards and gra,ding permit procedures. WMC §§ 6-5.5, 6-
5.6. The WMC further provides that all grading shall conform to the Municipal Building Code, 
sections 6-5.3-6-5.8, and all city rules and regulations. WMC §6-5.4: To tp.e extent there is any 
ambiguity as to scope, the WMC controls over Appendix J. WMC §6-4., Thus, the scope of the 
Municipal Building Code is broader than Appendix J. - At a minimum, all projects, whether on 
public or private property, must comply with the additional provisions ofWMC section 6-5.5 and 
6-5.6.

Plaintiff has shown that it is likely to prevail on its third cause of actiori. 

b. Balance of Harms

Mt. Sac contends that it will be seriously delayed in construction if an injunction should 
issue. No construction can occur during the gnatcatcher breeding season (February 1 through 
September 1). Nellesen Deel. ,r10. Delays in constructjon will place the District's Section 404 
Nationwide Pemiit at risk, as well as the $758,577 in performance-based incentives. Nellesen 
Deel. ifl 1. 

Plaintiff contends that the Solar Project cannot be completed by November 23, 2017, given 
the 109 working days necessary and the fact that construction cannot occur during the gnatcatcher 
breeding season. Reply at 9. While Plaintiffs argument undermines District's asserted harm, it 
does not eliminate it. The Project has four phases and the gnatcatcher seasons prevents only the 
use of heavy equipment. Nellesen Deel. ,r,r 12, 17. It is not clear whether the Project can be 
completed by_November 23 or not. District has shown some monetary harm; 

Plaintiff asserts only generalized environmental harms if an injunction does not issue. 
United Walnut's principal concern is the visual impact of the Solar Project. Majors Deel. if8. This 
is not a hann that Plaintiff can lawfully raise under its third cause of action. Plaintiff does not seek 
to stop Mt. Sac from locating the Solar Project at the planned location; it seeks to require Mt. Sac 
to follow City grading requirements. Hence, the environmental harm from improper and non
compliant grading is the only harm United Walnut can raise. 

The grading for the Solar Project involves a major movement of earth -- as much as 261,000 
cubic yards of fill will be hauled (or imported) to the 9.9 acre West Parcel site. Majors Deel. if9. 
United Walnut fails to show any specific harm from the grading that Mt. Sac has planned, perhaps 
because it is not privy to Mt. Sac's grading plans. Plaintiff does show that special geotecl:inical, 
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gradirr'g and surface water runoff studies should be necessary to determine if the Project's grading 
and land fom1--alterations can be built safely. Majors Deel. ,r10. These generalized harms are 
weakened somew�

�
the fact that District has obtained approvals for the Solar Project from the 

Los Angeles Region Water Quality Control Board, the California Department of Fish and 
Wildlif�, and the US y Corps of Engineers. Nellesen Deel. ,rs. However, the District does 
not explzjn how these petn:rits deal with grading issues: 

- The balance of harms ��ighs modestly in favor of an injunction. As both factors weigh in
Plaintiff's favor, the motion for a preliminary injunction is granted. 

c. Bond

The purpose of a bond is to cover the defendant's damages from an improvidently issued 
injunction. CCP §529(a). In setting the bond, the court must assume that the preliminary 
injunction was wrongly issued. Abba Rubber Co. v. Seaquist, (1991) 235 Cal.App.3d 1, 15. The 
court has discretion to exempt an indigent litigant from the pond requirement. CCP §995.240. 
Conover v. Hall, (1974) 11 Cal.3d 842, 852. To obtain this relief, the plaintiff must demonstrate 
that he or she is indigent and unable to obtain sufficient" sureties. Williams v. Freedomcard, (2004) 
123 Cal.App.4th 609, 615. 

Plaintiff United Walnut notes that California state courts have yet to decide whether a 
nominal bond may be impo�ed on a nonprofit group in environmental land cases, but Ninth Circuit 
decisions have imposed nominal bonds in such cases even where the defendant may suffer 
substantial economic loss. Mot. at 9. Plaintiff fails to support its contention that it is a nonprofit 
entity, and provides no evidence concerning its membership or motive in pursuing litigation. 

The District asks for a bond of $758,577 to defray its damage from loss of solar incentives 
due to the delay in construction .. Opp. at 14-15. The District has not supported its position that 
the $758,577 in solar incentives will be lost; it has only sho_wn that they are at risk from a delay . 

. The court will dis�uss the appropriate bond with counsel at hearing. Of course, Plaintiff 
may elect not to post any bond given the outcome of District's separate motion. See post.

D. Mt. Sac's Motion for Preliminary Injunction
Mt. Sac seeks a preliminary injunction against the City to restrain it from enforcing the 

Stop Work Notice. 

1. Statement of Facts9 

9 Mt. Sac asks the court to judicially notice nine exhibits (Exs A-I), most of which are
legislative enactments (Exs. B, C, E, G), official acts (Exs. D, I), or not reasonably subject to 
dispute and capable of immediate and accurate determination (Ex. H). They are judicially noticed. 

· Evid. Code §452(b), -(c), (h). The Stop Work Notice and Section 404 Nationwide Permit (Exs. A,
F) are not official acts and are not subject to judicial notjce. · However, the Stop Work Notice is
materially at issue in the motion and will be considered. The request is denied as to the Section
404 Permit. Both exhibits are authenticated by declarations anyway.

The City asks the court to judicially notice eight exhibits (Exs. A-H), most of which are 
legislative enactments (Exs. B, C, D, E) or official acts (Exs. F, H). They are judicially noticed. 
Evid. Code §452(b), (c). The Regional Water Board order (Ex. G) and a portion of administrative 
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a. Mt. Sac's Evidence

Mt. Sac is the largest single campus community college district-in the State of California 
with over 421 acres and is located iri the City. Gregoryk Decl.13. The campus is zoned Residential 
Planned Development ("RPD"). District RJN Ex. G. Mt. Sac's construction projects are subject 
to review and approval by the Department of General Services and Division of State Architect. 
Nellesen Deel. 13, District RJN Ex. D. Mt. Sac has never sought or applied for a CUP from the 
City for any of its construction projects, notwithstanding its RPD zoning designation. Gregoryk 
Deel. 13. No lawsuits have ever been previously filed by the City regarding any Mt. Sac 
construction project until the filing of this consolidated action'. Id. The District has never been 

· sued by the City for failing to obtain a CUP or building permit for any of its construction projects.
Id. The District has never been served with a "Stop All Work Notice" until the recent Stop Work
Notice issued on October 20, 2016. Id.

The Solar Project is an approximately 2.0 megawatt electrical output system facility with
ground-mounted tracking solar photovoltaic panels and a small masonry structure to house
equipment, located on a pad of approximately 10.6 acres and elevation of 770 feet on the West
Parcel of the Mt. SAC campus. Gregoryk Decl.14. The District developed the Solar Project for
the purposes of reducing its electrical energy consumption and passing those fiscal and ecological
savings along to its students and surrounding community. Id.

The Solar Project will produce and generate approximately 21,671,525 Kwh of clean
electrical energy over the next five years, and 103,124,789 Kwh of clean electrical energy over the
25:.year life cycle of the project. Gregoryk Decl.14. The District will save over $15,000,000 in
electrical energy savings over the 25-year life cycle of the Solar Project. Gregoryk Deel. 15.
Southern California Edison has confirmed that the· Project qualifies under the California Solar
Initiative Program for performance-based incentives totaling over $750,000 over the next five
years based on the estimated electrical energy produced by the system. Id. The funding source
for the Solar Project is (1) Proposition 39 Energy funds, (2) Energy Incentives, and (3) a zero
interest $3 million California Energy Commission loan. Id.

The District first approved the Solar Project as part of the Mt. San Antonio College Facility
Master Plan 2012 ("2012 Master Plan") dated February 18, 2013, and received CEQA lead agency
clearance by the Board of Trustees' certification of the 2012 Master Plan's·Subsequent EIR on
December 11, 2013. Gregoryk Decl.14. The Board of Trustees adopted Resolution 15-01 at the
September 16, 2015 special meeting evidencing the award of the contract to Borrego Solar
Systems, Inc. ("Borrego") and the findings necessary under section 4217.l O et seq. to support the
award :to Borrego. Gregoryk Deel. 16; District RJN Ex. B. The contract for the grading work for
the Solar Project was awarded at a duly noticed meeting of the Board of Trustees on November
18, 2015. District RJN Ex. C.

record (Ex. A) are not subject to judicial notice. The request is denied.
In reply, Mt. Sac asks the court to judicially notice a State Water Resources Control Board

("SWRCB") order (Ex. A), a stormwater permit (Ex. B), and Mt: Sac's Storm.water Pollution
Prevention Plan ("SPPP") (Ex. C). The order and permit are not official acts and the request is
denied. The request is granted for the SPPP. Evid. Code §452( c ).

The court has ruled on District's evidentiary objections, interlineating the original evidence
where an 0bjection was sustained.
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The Solar Project is a community college district ground mounted solar energy project 
generally subject to review and approval by the California Department of General Services, 
Division of the State Architect ("DSA"), under the provisions of California Code of Regulations 
Title 24 (Building Standards Code). Nellesen Deel. ,r3. In accordance with regulations adopted 
by DSA, the Board of Trustees adopted Resolution 15-06 at a duly noticed meeting on November 
18, 2015 exempting the Solar Project from DSA review and approval based on certain conditions 
imposed on the Solar Project. District RJN Ex. E. 

As of October 13, 2016 when the District was issued the 404 Nationwide Permit by the US 
Army Corps of Engineers, the Solar Project.has obtained all necessary permits from state and 
federal agencies to begin construction. Nellesen Deel. ,r7. With receipt of these approvals, Mt. 
Sac issued letters to neighboring residents that construction on the Solar Project would begin 
October 24, 2016. Id. 

The City re�ponded to District's notice of intent to commence construction of the Solar 
Project by issuing the Stop Work Notice. The Stop All Work Notice was issued by Chris Vasquez, 
who is an Associate Planner in the City's Community Development Department. District RJN Ex. 
H. The City Engineer is Dave Gilbertson. Id. Gilbertson is the City's Building Official. WMC
§6-5.2. As the City's Building Official, Gilbertson is the only person authorized to issue stop all
work notices under WMC section 6-5.6 and LACC Title 26, Appendix J Section 1101.4.

The Stop Work Notice refers to District's "construction of the solar generation project 
located on undeveloped land south of Temple A venue/ Amar Road and West of Grand A venue, in 
an area commonly known as the 'West Parcel" or otherwise known as the Solar Project." Nelleson 
Deel. ,r 11 . T];i.e City's Stop Work Notice incorrectly asserts the Solar Project is in violation of 
certain provisions promulgated under LACC Appendix J, the Los Angeles County Building Code, 
andWMC. 

The construction schedule of the Solar Project depends on several time-sensitive factors, 
including constructing around the breeding season of federally-listed (threatened) coastal 
California gnatcatcher, which runs from February 15 to August 31, as well as securing the 
$758,577 performance based incentives linked to the project under the CSI Program. Nellesen 
Deel. ,r,r 8-10. The time for the District to obtain these performance-based incentives expires on 
November 23, 2017, assuming the completion and commissioning date of the Solar Project is 
extended. Nellesen Deel. ,r10. The various state and federal approvals also have expiration dates. 
Gregoryk Deel. ,r,r 7, 9. The Section 404 Nationwide Permit from the U.S. Army Corps of 
Engineers remains valid only through March 18, 2017, with a twelve month extension if the project_ 
has commenced the permitted activity. Nellesen Deel. ,r?: Every day of delay on the District's 
construction of the Solar Project threatens to push the project further into the gnatcatcher breeding 
season, which could delay the project for many months beyond this court's hearing on the issues 
set for March 7, 2016, and well past expiration of the solar incentives and the Section 404 
Nationwide Permit. Nellesen Deel. ,r9. 

b. City's Evidence
On October 20, 2016, the City learned that Mt. Sac intended to mobilize and begin grading 

the West Parcel on October 24, 2016, despite the pending petitions filed by both the City and 
United Walnut in this consolidated action and statements in District's own CEQA documents 
certified as recently as October 12, 2016 that the Solar Project was "on hold." Leibold Deel. ,rs. 
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Construction of the pad for the Solar Project involves a significant mass grading effort -
333,980 cubic yards of earth will need to be moved. Gilbertson Deel. ,r,r 5-7. That pad will require 
the importation of 163,571 cubic feet of fill by way of 160 large truck trips per day along a 6-mile 
truck haul route. Id. Also, the Solar Project's truck haul route involves several left turns at 
controlled intersections. Id. The West Parcel will be accessed a mere 200-feet from the major 
intersection at North Grand and West Temple. Id. The driveway approach to the West Parcel is 
located directly next to a merging traffic lane on Grand Avenue (where the number of southbound 
lanes is reduced from 3 lanes to 2 at this very point in the road); the speed limit there is 50 miles 
per hour. Id. While the number of round trips by trucks is slated at 160 per day, this driveway to 
the West Parcel will be used for 160 trucks going in and 160 trucks going out. Id. This equates to 
a 40-foot truck either slowing to pull into the driveway or slowly pulling out of the driveway every 
90 seconds during the day - onto a lane that is about to merge. Id. 

Upon notification by City residents that Mt. Sac intended ·to proceed with ma�s grading of 
the West Parcel without the required City review and permits, the City issued the Stop Work Notice 
notifying the District that it was in violation of 14 separate municipal ordinances, including the 
City's grading ordinances related to storm water control measures and NPDES compliance 
requirements (JI0I.7; Jl 111), building codes related, to NPDES (JI 10.8), procedural requirements 
for mass grading projects (WMC 6-5.6), the City's regulation of large vehicles (WMC 16.7-1), 
and the City's zoning code (WMC 25-27; 25-39(f)). City RJN Exs. B-C. The Stop Work Notice 
was issued on Thursday, October 20, 2016 at the close of the City's work week and within hours 
of receiving a copy of the Dear Neighbor letter delivered to adjacent residences. Mt. Sac did not 
notify the City that Mt. Sac intended to commence grading on the City's next business day, 
Monday, October 24, 2016. Leibold.Deel. if7. 

c. Mt. Sac's Reply Evidence
The SWRCB issued Order No. 2003-005-DWQ, and pursuant to that order, issued NPDES 

General Permit No. CAS000004 regulating the discharge of pollutants by regulated Small MS4s. 
Reply Nellesen Deel. if3. District is listed in the order as a permittee, and is complying with the 
SWRCB Order and General Permit with respect to the discharge of pollution. Id. SWRCB has 
also issued a Notice oflntent to discharge storm water for the Solar Project. Reply Nellesen Deel. 
if3. A Stormwater Pollution Prevention Plan has been approved and certified for the Solar Project. 
Reply Nellesen Deel. if3; Reply RJN Ex. C. 

Mt. Sac has always sought City review of plans related to road improvement such as City 
road widening. Reply N ellesen Deel. ,rs. Similarly, District stated in the EIR that it would consult 
with City on a truck plan for truck hauling activities, which was consistent with the District's 
position that the City's review of any District project is limited to roadway improvements. Id. The 
City did not impose its grading ordinance on the Mt. ·sAC Fire Training Academy, which involved 
up to 383,000 cubic yards of earth work. Id. 

The City has never relied on section 53097 in asserting that the Solar Project is subject to 
the City's grading ordinances. Reply Absher Deel. ,r2. The City has instead consistently cited 
sections 53091 (e) and 53094 to support its claims. Id. The District has exchanged several letters 
with counsel for the City regarding the City's claims that the Solar Project was not in compliance 
with grading ordinances. Reply Absher Deel. ,r,r 3-8. The City repeatedly threatened code 
enforcement action starting in October 18, 2015. Reply Absher Deel. if9. 
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In 2 012, District approved the Facility Master Plan 2 012, which identified and evaluated 
the West Parcel for "Solar & Retail" uses. Lindmark Deel. ,rs. The 2012 EIR identified the Solar 
Project and evaluated its potential environmental effects. Id. The City never submitted any 
comments to the.2 012 Draft EIR. Lindmark Deel. ,r6. 

2. Analysis

a. Legal Standard
The City argues that Mt. Sac ignores the fact that an injunction cannot be issued "to prevent 

the execution of a public statute by officers of the law for the public benefit." CCP §526(b)(4). 
Opp. at 4. However, this prohibition does not apply where the public officials are attempting to 
apply a statute or ordinance to a plaintiff's conduct that is not within the scope of the 
statute/ordinance. Crittenden v. Superior Court, (1964) 61 Cal.2d 565, �69 (preliminary injunction 
would be proper against highway patrol issll;ing parking tickets to vehicles parked on side of 
highway if highway patrol misapplied statute (it did not)). The prohibition also does not apply if 
the public official's actions exceed his or her authority. See Conover v. Hall, (1974) 11 Cal.3d 
842, 850; Alfaro v. Terhune, (2 002) 98 Cal.App.4th 492, 501. Mt. Sac contends that the City's 
Stop Work Notice exceeds its lawful authority. 

b. Likelihood of Success

Mt. Sac argues that the wrong person issued the Stop Work Notice. LACC Appendix 
section Jl0l.4 states that the "Building Official" may order work stopped by notice in writing if 
the grading is likely to endanger any public or private property. The WMC amends Appendix J 
so that any reference to "Building Official" means the City Engineer. WMC §6-5.2 . The City 
Engineer is Dave Gilbertson ("Gilbertson"). District RJN Ex. G. Therefore, the District argues 
that Gilbertson is the only person who may issue a stop work.notice. But the Stop Work Notice 
was issued by Vasquez, an associate planner, who is not the Building Official and has no authority 
to stop work. Mot. at 7-8. 

As the City points out, there is no requirement that a stop work order be signed, and 
therefore it does not matter that the Stop Work Notice was signed by Vasquez instead of 
Gilbertson. Opp. at 13-14. Moreover, Gilbertson directed, reviewed, and approved the Stop Work 
Order. Gilbertson Deel. ,r,r 20-22. The Stop Work Notice was issued by Gilbertson in compliance 
with Appendix section Jl0l.4. 

The District next alleges that the Solar Project is exempt from all zoning ordinances under 
section 5309i(e), which states that zoning ordinances do not apply to the location or construction 
of facilities for the production or generation of electrical energy. Mot. at 10-12. The Stop Work 
Notice states that the Solar Project is a generating facility. District RJN Ex. A. As discussed in 
United Walnut's motion ante, the exemption under section 53091 permits location and · 
construction of the Solar Project, but does not exempt the Project from grading because section 
53097specifically requires school districts to comply with all city ordinances regulating drainage, 
road improvement, and grading plans. 

The District further asserts that the Stop Work Notice cannot be enforced against it because 
the Solar Project is not subject to Appendix J, which only applies to private property. Mot. at 9-
10. The court addressed this issue with respect to United Walnut's motion ante. Mt. Sac notes
that it has had a cordial relationship with the City, which has never sued it or.sought to impose a
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CUP. Gregoryk Deel. �3, Nellesen Deel. ,rs; Reply at 7. This may be true, but a mere failure to 
assert authority is insufficient evidence to support an interpretation of the WMC based on the 
parties' customary practice. 

The City points out that Mt. Sac's FEIR included a mitigation measure requiring that it 
would obtain a grading permit and consult with the City on a truck route plan for hauling activities 
for more than 50 trucks per day. City RJN Ex. H. Although Mt. Sac approved an Addendum to 
the FEIR deleting these requirements, it did not revise the mitigation measure, which is still 
enforceable. Opp. at 12-13. This is important because the driveway for trucks to enter and leave 
the Project site is right next to a merging lane. The trucks will be turning in or out of the driveway 
on weekdays every 90 seconds during working hours for three months. This is a safety hazard that 
the City should have the police power to address. Opp. at 10, 12-13. See Gilbertson Deel. ,r,r 6-8. 

This traffic and safety hazard seems real and potentially significant, but District correctly 
replies that the Stop Work Notice is not based on the lack of a truck haul pian, and the City does 
not cite authority that a haul plan is part of its grading ordinance. Reply at 8. The City Engineer 
merely states as his authority that "it is my practice to require the responsible party proposing a 
mass grading operation of the magnitude as proposed by Mt. SAC to submit a detailed 'Haul Route 
Plan/Construction Traffic Control Plan'.". Gilbertson Deel. ,I9. Moreover, the FEIR's discussion 
of a grading permit refers to a grading permit from state and federal agencies; it does not mean 
that Mt. Sac would obtain a grading permit from the City. Nellesen Deel. ,rs. 10

In sum, the District has not demonstrated that it is likely to succeed on its claim that the 
City does not have the authority to issue the Stop Work Notice. Section. 53097 specifically requires 
school districts to comply with all city ordinances .regulating drainage, road improvement, and 
grading plans and Mt. Sac's Solar Project is within the scope of the City's grading ordinances. 

c. Balance of Harnis

Mt. Sac asserts that it will irreparably harmed if an injunction does not issue because 
enforcement of the Stop Work Notice until after the March 7, 2017 trial in this matter would force 
the District to delay construction for an entire year in order to avoid the gnatcatcher breeding 
season. Nellesen Deel. ,I9. The ProJect is a clean renewable energy project that will provide 
significant cost savings and aid an e.cological_ly respopsible environment. All of the approvals for 
the Solar Project have expiration dates, which will likely expire before the construction can be 
completed. Id. 

The City claims that denial of the injunction would preserve the status quo and protect the 
environment on the West Parcel. While the City's explanation of these harms is weak, there is 
obvious potential harm when a developer fails to follow City grading requfrements for a large
scale project such as the Solar Project. There will be 163,571 cubic feet of fill through 160 large 

10 The City claims that District is not in compliance with the City's NPDES permit program 
and storm water pollution prevention plan. Appendix section Jl 11.1 provides that all gra�ing plans 
and permits shall comply with the provisions concerning NPDES compliance. Opp. at 6-7. The 
District points out that it is not subject to the City's Clean Water Act authority; it is subject to State 
Water Resources Control Board authority. Pursuant to this authority, SWRCB has issued an order 
and NPDES General Permit which applies to Mt. Sac. Mt. Sac has issued a SPPP for the Solar 
Project. Reply at 7-8; Reply RJN Ex. C. 

18 



truck trips per day along a six-mile route. There can be significant runoff erosion, 1andslide, 
construction-related pollutants, and traffic and safety impacts if grading requirements are not 
followed. The District followed the Army Corps of Engineer's dredge and fill impacts for purposes 
of the Clean Water Act, but it does not detail what those impacts are, and whether the City's 
grading requirements are subsumed within them. The court cannot assume they are. Thus, there 
are generalized environmental harms from a failure to follow the City's grading ordinances. 

The balance of harms weighs in favor of the status quo and a preliminary injunction. 11

E. Conclusion

Plaintiff United Walnut's motion for a preliminary injunction against Mt. Sac is granted. 
Mt. Sac's motion for preliminary injunction against the City is denied. The court must impose a 
bond on United Walnut for the preliminary injunction and will discuss this issue with counsel at 
hearing. 

11 The City asserts that Mt. Sac has an adequate remedy: it could install solar panels above 
existing parking fots. Opp. at 14. Mt. Sac explains that solar panels are not sufficient to meet 
District's energy needs and fulfil the goals of the Solar Project. Reply Nellesen Deel. ,r4. 
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